
In  the Matter of E ileen  Costello, R egulatory Officer 3 (PS 8099K), Departm ent of 

Hum an S ervices 

CSC Docket  No. 2014-314 

(Civil Service  Com m iss ion , dec ided October 2, 2013) 

 

 

E ileen  Costello appea ls the decision  of the Division  of Select ion  Services and 

Recru itment  (DSSR) tha t  she did not  meet  the exper ience requirements for  the 

promot iona l examina t ion  for  Regula tory Officer  3 (PS8099K), Depar tment  of 

Human Services.    

 

The subject  promot iona l examina t ion  announcement  was issued with  a  

closing da te of May 21, 2013 and was open  to employees in  the compet it ive division 

who were serving in  the t it le Regula tory Officer  4 and had an  aggrega te of one year  

of cont inuous permanent  service as of the closing da te or to employees in  the 

compet it ive division  who had an  aggrega te of one year  of con t inuous permanent  

service as of the closing da te in  any compet it ive t it le and met  the announced 

requirements.  These requirements included gradua t ion  from an  accredited law 

school with  a  J ur is Doctor  degree (J .D.) an d  two years of exper ience as an  a t torney, 

one of which  sha ll have included exper ience in  regula tory programs as a  member  of 

or  a ssocia ted with  a  public agency having jur isdict ion  over  regula tory mat ters. 

Appoin tees must  a lso have been  eligible to pract ice as an  At torney-a t -Law in  the 

Sta te of New J ersey, and must  possess a  current  cer t ifica te of good sta nding issued 

by the New J ersey Board of Bar  Examiners, or  other  license to pract ice law issued 

by any Sta te.   The appellan t  was found to be below the minimum requirements in  

exper ience.  As the appellan t  was the sole candida te, the examina t ion  was cancele d 

on  August  17, 2013. 

 

Ms. Costello indica ted tha t  she possessed a  J .D. and a  current  cer t ifica te to 

pract ice law issued by the Sta te of Pennsylvania . She listed four  posit ions on  her  

applica t ion: provisiona l Regula tory Officer  3; Family Development  Consultan t ; 

Sta te Legisla t ive Lia ison ; and Program Development  Specia list .  She was credited 

with  one year  of exper ience in  regula tory programs as a  member  of or  a ssocia ted 

with  a  public agency having jur isdict ion  over  regula tory mat ters, bu t  was found to 

be lacking two years of exper ience as an  a t torney.  

 

On appea l, Ms. Costello sta tes tha t  her  exper ince in  the first  th ree posit ions 

should be applicable, a s she was working in  a  legal and regula tory capacity as a  

licensed a t torney in  those posit ions .  She a lso sta tes tha t  she is permit ted to 

pract ice as an  At torney-a t -Law in  New J ersey without  viola t ing Execut ive Order  #6.  

She a rgues tha t  a ll pr ior  employees in  the Office of Lega l and Regula tory Lia ison 

were licensed a t torneys, and they regula r ly consult (ed) wit h  the At torney Genera l’s 

Office on  lega l and regula tory mat ters.  The appellan t  sta tes tha t  she is an 

acknowledged h istor ica l exper t  in  the lega l and regula tory workings of public 



assistance programs in  New J ersey, and has pa r t icipa ted in  every major  

under taking involving sta tu tory, regula tory and lit iga t ion  mat ters a ffect ing public 

assistance programs with in  the Division  of Family Development  since 1988. 

 

Execut ive Order  #6 was signed on  March  14, 1998 by former  Governor  J ames 

F lor io, and prohibit s the pra ct ice of law in  Sta te government  depar tments except  by 

the At torney Genera l’s Office, or  those au thor ized to do so by the At torney Genera l.  

This Execut ive Order  sta tes tha t  a t torneys may be employed by Sta te en t it ies to: 

provide guidance on  the na ture and substance of va r ious sta tu tes and regula t ions ; 

pa r t icipa te in  negot ia t ions on  beha lf of the employing ent ity; appear  for  the 

employing ent ity in  any proceeding in  which  an  a t torney is not  required , or  

represent  a  Sta te en t ity in  the Office of Administ ra t ive Law as an  a t torney with 

pr ior  wr it ten  consen t  of the At torney Genera l; and dra ft  proposed regula t ions, 

legisla t ion , and amendments in  accordance with  policy object ives.  However , except  

for  the one except ion  with  the Office of Administ ra t ive Law, they m ay not  perform 

these dut ies in  a  manner  which  would cause any other  person  to believe tha t  they 

a re act ing as an  a t torney.  The Execut ive Order  does not  apply to a t torneys 

employed in  the Legisla t ive or  J udicia l branches of Sta te government , the Office of 

the Governor , or  Sta te en t it ies having specific sta tu tory au thor ity to employ 

separa te legal advisers, to the extent  permit ted. 

 

N .J .A.C. 4A:4-2.6(a )2 sta tes tha t  applicants for  promot iona l examina t ions 

must  meet  a ll requirements by the announced closing da te. 

 

` 

 

The appellan t  was credited with  meet ing the one year  regula tory 

requirement , bu t  was denied admit tance to the subject  examina t ion since she 

lacked two years of exper ience as an  a t torney.  However , Execut ive Order  #6 

prohibit s persons who possess a  J .D. and a  license to pract ice law from causing any 

person  to believe tha t  they a re act ing as an  a t torney for  St a te en t it ies without  

working in  the At torney Genera l’s office or  having pr ior  permission  of the At torney 

Genera l.  Accordingly, it  is not  clea r  why the exper ience requirements for  the 

subject  t it le require exper ience “as an  a t torney.” 

 

In  th is regard, it  is noted tha t  the exper ience requirement  for  t he next  lower  

t it le Regula tory Officer  4 requires one year  of exper ience as an  At torney, or  one 

year  of exper ience in  the regula tory programs as a  member  of or  a ssocia ted with  a  

public agency having jur isdict ion  over  regula tory mat ters.  Significant ly, the next  

h igher  t it le in  the ser ies requires both  types of exper ience.  As an  employee cannot  

ga in  exper ience as an  a t torney while serving in  the t it le Regula tory Officer  4, no 

individual presumably could advance in  th is t it le ser ies without  pr ior -held 

exper ience as an  a t torney outside of Sta te service or  in  the At torney Genera l’s 

office, or  with  the At torney Genera l’s permission .  This anomaly is in  need of 



review.  As such , the Division  of Classifica t ion  and Personnel Management  (CPM) 

should review the exper ience requirement s for  a ll Regula tory Officer  t it les with  an 

eye toward revising the requ irements to permit  either  type of exper ience.
1
  

 

Ms. Costello did not  hold the t it le Regula tory Officer  4, which  would be  a  

demot ion  from her  regula r ly-held t it le of Family Development  Consultan t .  A 

review of the appellan t ’s descr ipt ion  of her  exper ience as a  Family Development  

Consultan t , a  t it le which  she held for  over  24 years, indica tes tha t  she repor t ed to 

the Assistan t  Commissioner  of Lega l, Regula tory and Guardianship Services.  She 

assisted in  handling lia ison  services for  lit iga t ion  refer ra ls, per formed genera l 

oversight  of ADA, eth ics, and HIPAA issues, and provided genera l guidance on  

policy and regula tory mat ters.  This descr ipt ion  is consisten t  with  the work 

descr ibed in  the job specifica t ion  for  the t it le , and these dut ies a re acceptable for  

eligibility purposes for  the subject  examina t ion .  Addit iona lly, Ms. Costello meets 

the educa t ion  and licensing requirements.  Based on  the pa r t icu la r  circumstances 

presented, Ms. Costello should be admit ted to the examina t ion . 

 

ORDER 

 

Therefore, it  is ordered tha t  th is appea l be granted, the cancella t ion  of the 

examina t ion  be rescinded, and the appellan t ’s applica t ion  be processed.  It  is 

fur ther  ordered tha t  CPM review the exper ience requirements for  a ll Regula tory 

Officer  t it les in  accordance with  th is decision . 

 

This is the fina l administ ra t ive determinat ion  in  th is mat ter .  Any fur ther  

review should be pursued in  a  judicia l forum. 

 

                                            
1
  Upon  review of th is ma t t er , sta ff from the Division  of Appeals and Regula tory Affa ir s con tacted 

sta ff from CPM regarding the anomalous r equ ir ements .  CPM staff indica ted it s agreement  tha t  th e 

requ ir ement s for  the en t ir e t it le ser ies were in  need or  r eview and revision .  


